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It is further ordered and decreed, that the exception to the mas- 
ter's report of Edgerton & Richards which relates to the proceeds 
of the policy of Insurance received by them be sustained, and that 
the said Edgerton & Richards be allowed to retain the proceeds of 
said policy, as a payment on their account against the said William 
M. Edings. 

It is further ordered and decreed, that the master's report be con- 
formed to this decree. 

It is further ordered and decreed, that all the parties in this 
cause pay each his own costs ; except the administrator with the 
will annexed of Wm. M. Edings, whose costs shall be charged upon 
the estate. 

The Court of appeals affirmed the decree. 

Cooper § Rivers, for Complainants. 

B. J. Whaley, W. Whaley and Brown $• Porter, for various 
defendants. 



In the Court of Common Pleas, Hamilton County, Ohio, January 

Term, 1854. 

FRANCIS A. PARISH VS. ELIPHALET FERRIS ET AL. 

1. " Heirs" construed to mean children, from the context. 

2. Adverbs of time, as when, then, after, from, &c, in a devise of a remainder are 
to be construed as relating to the time of the enjoyment of the estate, not to that 
of its vesting in interest. 

3. Devise of a life estate, and if the first taker " should die without children," then 
over, held under the circumstances to mean without having had children. 

4. A testator devised as follows: Secondly, " to my daughter E, the use" of 267 
acres of land, " during her natural life, to have full use and control of the same, 
with the appurtenances to the same belonging, as long as she shall live." Third- 
ly, He devised to his " daughter E's children, (if she shall have any heirs,) their 
heirs and assigns forever," the 267 acres of land " after E is done using and oc- 
cupying it, and at E's death." Fourthly, If his "daughter E should die without 
children," then he devised the 267 acres to his "brothers and sisters, their heirs 
and assigns forever, after the death of E as aforesaid." E was unmarried at the 
testator's death, but married afterwards. She had but one child, which lived 
only a few hours, and soon died herself, having devised all her estate to her hus- 
band. 



102 PARISH vs. FERRIS ET AL. 

Held, that the limitation to E's children, and that to the testator's brothers and 
sisters, were alternative contingent remainders in fee, the contingency being the 
birth of children; and that the first remainder vested in E's child, at its birth, de- 
scended at its death, upon E ; and then passed under her will to her husband. 

Petition to quiet title. 

Worthington and Matthews, for Plaintiff. 

Taft $■ Storer, Sage, Grroyune and William Johnston for De- 
fendants. 

The Opinion of the Court was delivered by 

Stallo, J. — This is a petition filed by the plaintiff, Francis A. 
Parish, in which he seeks to have his title quieted to some two 
hundred and sixty acres of land in Hamilton county. The defend- 
ants, in their answer, deny the plaintiff's title, claiming the legal 
title to be in themselves. The facts upon which the controversy 
arises are substantially the following : 

On the 7th day of June, 1849, Andrew Ferris, having an only 
daughter then unmarried, made his will, in which he undertook to 
devise the property in dispute. This will contained the following 
clauses : 

" Secondly — I give to my daughter Elizabeth A. the use of two 
hundred acres, more or less, of land, on which I now live, it being 
the north-east quarter of section No. 22, of the fourth township, of 
the second fractional range, in the Miami purchase, and one share 
of the Morrison estate, on the south-east quarter of section 23, of 
said township ; also, six acres, more or less, in section 21 of said 
township, it being the west half of the north-east quarter of said 
section, exclusive of the forfeiture, during her natural life, to have 
full use and control of the same, with the appurtenances to the same 
belonging, as long as she shall live. 

"Thirdly — I give and bequeath to my daughter Elizabeth's 
children (if she shall have any heirs), their heirs and assigns forever, 
all of the above described two hundred and sixty-seven acres of land, 
after Elizabeth is done using and occupying it, and at Elizabeth's 
death. 

" Fourthly — If my daughter Elizabeth A. shall die without 
children, then, and in that case, I give and bequeath the said 267 
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acres, above described, to my brothers and sisters, their heirs and 
assigns forever, after the death of Elizabeth A., as aforesaid." 

The will was duly proven in 1849, after the death of Andrew 
Ferris. In 1850, Elizabeth A. married Francis A. Parish, the 
present plaintiff, and in 1852 she was delivered of a child, which 
lived only about one hour. On the 22d of August, 1852, a few days 
after the death of her child, she made her will, devising to her 
husband, his heirs and assigns forever, all her property, and soon 
after died, leaving no children surviving her. 

Andrew Ferris left brothers and sisters, the defendants in this 
case, surviving his daughter. 

The controversy in the case arises upon the construction of An- 
drew Ferris' will ; and in consequence of the wide range pursued in the 
argument on both sides, we deem it necessary at the outset briefly 
to adduce the cardinal principles of construction applicable to wills, 
as we understand them to be settled. 

I. Wills are not construed strictly, like deeds, but liberally, so 
that the manifest intention of the testator, though not expressed in 
technical terms, may be effectuated; for wills, unlike deeds, are 
usually made by persons when they are unable to avail themselves 
of the assistance of persons skilled in the law. Nevertheless, 

1st. The intention of the testator must be collected from the will, 
and from that alone. 

2d. Technical words are presumed to be used in their established 
legal acceptation, unless the contrary plainly appears ; and other 
words are to be taken in their ordinary and grammatical sense, 
unless a clear intention to use them in another sense can be collected 
from the context. 

3d. The general rules for discovering the intentions of the testator, 
as established by adjudged cases, as well as the adjudicated meaning 
of certain words or expressions, are to be adhered to ; and 

4th. The construction must be such, if possible, that the testator's 
intent is consistent with the rules of law. 

II. The manifest general intent controls particular expressions, 
which may seem to be at variance with it. But, 

1st. A mere reason presumed or expressly assigned, or an indue- 
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tive inference from other parts of the will, or an inaccurate 
summing up or reference to the contents of the will by the testator 
himself, cannot prevail over an express and positive devise. 

2d. Mere inconvenience or absurdity of a devise is no ground for 
varying the construction, when the terms are without ambiguity, 
although conflicting expressions are to be so construed as to effectuate 
a rational and consistent, rather than an irrational and inconsistent 
purpose ; and the construction is not to be varied, because the 
testator did not foresee all the consequences. 

3d. Favor or disfavor to the object, appearing from the will itself 
or aliunde, cannot affect the construction. 

III. Next to those of the testator, the law favors its own inten- 
tions ; and, therefore, wills are never so construed as to disinherit 
the heir at law, unless this be required by the express words of the 
will, or their necessary implication. 

We have recited these rules, rather pedantically, perhaps, because 
the simple statement of them relieves us from the necessity of 
examining in detail a variety of somewhat strained positions taken 
in the construction of this will, into which counsel appear to have 
been betrayed by insisting upon rules which are true only when 
taken with their appropriate limitations. 

Keeping the above principles of interpretation and construction 
in view, then, I shall now proceed to the task of ascertaining, if 
possible, the meaning of Andrew Ferris' will. So far as this affects 
the case in hand, it is to be gathered from the 2d, 3d and 4th clauses 
of the will, as above quoted. 

The language of the second clause does not require any particular 
comment for the purposes of its own construction ; it is obviously 
the devise of a life estate to Elizabeth A. Parish. 

The language of the first part of the third clause is : "I give and 
bequeath to my daughter Elizabeth's children (if she shall have any 
heirs), their heirs and assigns forever, all the above described 267 
acres of land." But for the distinction between the words "children" 
and "heirs" in their legal and grammatical import, this would be 
at once conceded to mean the limitation of a remainder, after 
Elizabeth's life estate, to her children, contingent upon their birth. 
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Now, does the use of the word " heir," instead of " children," in 
the parenthetical reference after the latter word vary the construc- 
tion? We think not. The word " heir " is evidently not defined 
by its strict grammatical or legal acceptation ; for, if it were, it 
would embrace collateral heirs, and the sense thus resulting would 
not only be manifestly repugnant to the other provisions of the will, 
but the word would be an utter anomaly in the place where it occurs, 
having no possible connection with the word children, to which it is 
parenthetically appended. And after we have once been constrained 
to discard the strict legal import of the word " heirs," it can only 
be defined by its obvious reference to the immediately preceding 
word "children," for which it then becomes a mere substitute, so 
that the accent falls on the word " have." The devise then is to 
Elizabeth's children, if she should have any, which undoubtedly 
creates a remainder over to the children, contingent upon their birth. 
The doctrine that the word " heirs " may be construed to mean 
children, if the manifest intention of the testator requires it, rests 
upon the authority of numerous cases ; among them a case in our 
own State, that of King vs. Beck, 15 Ohio, 559. 

But, in the second half of this clause, the testator adds the words : 
" after Elizabeth is done using or occupying it, and at Elizabeth's 
death." It is contended that the use of these words is evidence of 
an intention to point out the time of Elizabeth's death as the period 
when the remainder over to the children was to vest, so that not the 
birth of the children, but their surviving their mother, was the 
contingency upon which the vesting of the remainder depended. 
This argument is valid, if the testator meant to postpone the vesting 
in interest of the estate, as devised to Elizabeth's children, to the 
time of her death ; but it falls to the ground, if he merely intended 
to designate the time when the possession was to be taken. Ab- 
stracting from the fourth clause of the will, we think it clear that 
the latter view is correct, and that the words of the third section 
relate merely to the time of the enjoyment of the estate, and not 
to the period when it was to vest in interest. In this connection, it 
is important to revert to the language of the second clause, under 
which Elizabeth is " to have full use and control of the property as 
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long as she shall live ;" just as in the third clause the same property 
is given to Elizabeth's children, " after Elizabeth is done using and 
occupying it, and at Elizabeth's death." The language in both 
instances fixes the limit between the "use and occupancy;" in other 
words, the possession by the mother, and the possession by the 
children. What was to succeed the " use and occupancy" by the 
mother ? Naturally not the interest of the children, but the " use 
and occupancy" by them. 

The view we take of the meaning of this part of the third section 
of the will is, then, that the words " after Elizabeth is done using 
and occupying it, and at Elizabeth's death" were meant to express 
simply the fact that a remainder was to vest in Elizabeth's children, 
if she have any, and not the time when that remainder was to vest. 
This view becomes very striking, when we recollect that the will 
has a separate clause for each single devise. Each clause disposes 
of the testator's property to a certain extent ; and it is very diffi- 
cult to escape the conviction, that the effect of every succeeding 
clause, in the testator's mind, was to extend over so much ground 
only as was not covered by the preceding clause or clauses, so that 
having once ascertained the scope of the devise in the preceding 
clauses, the extent and validity of the subsequent devises is pre- 
liminarily determined. Thus, in the second clause, the testator 
gives a life estate to Elizabeth ; there was then a remainder left. 
This remainder is to go to Elizabeth's children ; and in the first 
half of the third clause, "I give and bequeath to my daughter 
Elizabeth's children, (if she shall have any heirs,) their heirs and 
assigns forever, &c," the testator expresses his intention that an 
estate shall vest in these children, if any there be ; and in the lat- 
ter half, " after Elizabeth is done using and occupying it, and at 
her death," he defines this estate as the remainder after the life 
estate of Elizabeth. In the first half of the clause he designates 
the persons who are to be the objects of his bounty ; in the latter 
half he describes the thing, the nature of the bounty he means to 
confer. 

The rule of construction which is here applied to the words 
relating to the death of the first taker, is established by a series 
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of authorities. Among them we may refer to a very recent case, 
that of Johnson vs. Valentine, 4 Sandford Rep. 36, which is 
selected because it expressly decides that "adverbs of time, as 
when, then, after, from, §c, in a devise of a remainder, are con- 
strued to relate merely to the time of the enjoyment of the 
estate, and not to the time of the vesting in interest;" and because 
it thus disposes also of the argument derived from the fourth 
clause of the will, where the language, " after the death of Eliza- 
beth" is employed, from which, in connection with the words 
already commented upon, counsel infer that the state of things 
at Elizabeth's death was the time contemplated by the testator 
for the vesting of the remainder. Other cases to the same effect, 
illustrative of the principle (from which this rule follows,) that 
the law favors the vesting of estates, will be hereafter noticed 
in another connection. 

After thus giving to his daughter Elizabeth a life estate, in the 
second clause, and a remainder over to her children, if she had 
any, in the third, what further had the testator to dispose of? 
Obviously nothing; unless, in the language of the third clause, 
Elizabeth "shall have no heirs;" i. e., shall have no children. In 
the progress of the exhaustion of the estate, through all its parts 
and contingencies, the testator then arrived at the fourth clause, 
which reads : " If my daughter Elizabeth A. shall die without 
children, then," &c. The contingency referred to in third clause, 
we have seen, was, that Elizabeth might have no children ; in the 
fourth clause, the same contingency, instead of being spoken of in 
the same words, is denoted by the expression " dying without 
children." The phrase "to have no children," would seem to be 
plain enough ; it does not mean to have no children at any parti- 
cular time, but it means, to have no children at all, at any time, — 
to have no children born. The contingency, as first contemplated 
by the testator, and referred to in the third clause of the will, 
was, therefore, that his daughter Elizabeth might never have any 
cbildren. Now, does the use of the different words "dying with- 
out children," evidently descriptive of the same contingency, force 
us to conclude that the testator had changed his mind when he 
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wrote or dictated the fourth clause ? We think not. It may be 
difficult to determine, whether the more natural meaning of these 
words be " dying without having had children," or " dying without 
children living at the parent's death." But the question we are 
now considering is not, whether the former be the more natural 
interpretation, but, whether it be generally an admissible interpre- 
tation ; in other words, we are now inquiring, whether or not there 
be any necessary repugnance between the words of the fourth and 
those of the third clause, relating to the same subject-matter. And 
we cannot see that the words "dying without children" are vio- 
lently distorted from their true meaning by being interpreted to 
mean " dying without having had children." 

This leads us to a consideration of the authorities cited on either 
side, chiefly in reference to the construction of the words "dying 
without children." It is urged on the one hand that these words 
are equivalent to "dying without issue," which latter words have 
been adjudged in an almost interminable series of cases to mean not 
a dying without issue living at the time of the death of the first 
taker, but a general or indefinite failure of issue. On the other 
hand, it is contended that the words " dying without children" are 
by the authorities distinguished from the words "dying without 
issue," and restricted to the sense of " dying without children" 
living at the death of the first taker. 

We have examined these cases as carefully as time would permit, 
and we think it cannot be denied that looking to the mere letter 
the authorities appear to be conflicting. But we also think that, 
in a great measure at least, the discrepancy vanishes when it is 
recollected that all these cases deal with the construction of wills 
and not with that of deeds or other deliberately framed instru- 
ments; that they seek to define not the force of a word, but the 
general sense of a context ; and that from the very nature of the 
investigation the tendency there is to fuse words and their mean- 
ing, not to petrify them. When we come to examine what were 
the questions raised in the different cases, and upon what grounds 
the decisions rest, they can, with few exceptions, be harmonized 
without much difficulty. 
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Without attempting to review all the cases in detail, then, we 
will simply announce the conclusion at which we have arrived : 
that the distinction between the words " dying without issue or 
heirs" and " dying without children," wherever it is made, is made 
solely with the view of escaping the rigor of the rule that exe- 
cutory devises limited to take effect after a dying without heirs, or 
without issue, or without leaving issue, are void, because the con- 
tingency is too remote — the words "dying without issue," &c, 
having invariably been held to import an indefinite failure of issue. 

In order to uphold the intentions of the testator against the 
effect of this construction, courts have availed themselves of the 
slightest circumstance, the least variation in the phraseology, in 
order to construe the failure of issue contemplated by the testator 
as definite — as occurring at a precise time fixed by the testator 
himself, such as the death of the first taker — and not as indefinite, 
as happening sooner or later, whenever the whole line of descendants 
of the first taker should have become extinct. Thus, courts have 
adopted one rule of construction in regard to bequests of personal 
property, and applied another to devises of real estate, even going 
so far as to interpret the same words differently in the same will, 
on the ground that owing to the perishable nature of personalty, 
the testator could not reasonably be presumed to have contemplated 
the failure of issue at a period indefinitely remote, when the pro- 
perty itself would be no longer in existence. So also the use of the 
word " children," instead of "issue," coupled with other expressions 
in the will clearly indicative of the testator's intent, has been con- 
strued to limit the failure of issue to the time of the death of the 
first taker; because "children," in the primary sense of the word, 
are descendants of the first degree, and not, like "issue," descend- 
ants generally. But in order to appreciate the value and scope of 
this distinction, it is important to bear in mind two things. First, 
that the question in those cases where the distinction was made 
was, whether or not the executory devise was valid at all, in any 
ease, no matter what the facts otherwise might be ; t. e., whether or 
not upon its face, and upon a mere interpretation of the words 
"dying without children," &c, the executory devise should be pro- 
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nounced void for remoteness, in spite of the obvious intent of the 
testator, even if there never had been any children ; and therefore 
the question was, not so much when the estate limited over was to 
take effect, but whether or not the estate was, in any event, to take 
effect at all ; so that the question of time was merely incidental : 
and secondly, (what is in substance the same,) that the question 
stood between an indefinite time when the devise was meant to take 
effect, and a definite time, and not between one definite time (the 
death of the first taker,) and another equally definite time (the 
birth of a child of the first taker). Indeed, the very reason why 
the definite is preferred to the indefinite period is, that the former 
is less remote ; and it would be a strange perversion of the whole 
reasoning, which upholds the distinction claimed for the defendants, 
if it were so applied in this case as to postpone the vesting of the 
estate instead of hastening it. 

The true doctrine illustrated by all these cases is, that the law 
favors the vesting of estates ; a doctrine which is supported by all 
the authorities. We have no doubt, therefore, that the contingent 
remainder limited to Elizabeth's children vested at the moment of 
the birth of the first child, subject to open and let in after-born 
children, if any there be. It is almost a matter of supererogation, 
to refer to the cases directly bearing upon this point ; we will only 
notice a few. One is the case of Macomb vs. Miller, 9 Paige, 265, 
where there was a devise to A for life, with remainder to her child 
or children, if she should leave any ; and if she should die and leave 
no lawful issue, with remainder over. A survived the testator, and 
had one child, and she survived her child, and was left a widow. It 
was held that the devise to her children or issue was a contingent 
remainder in fee, and which, on the birth of a child, became a vested 
remainder in fee, subject to open and let in after-born children. 
Another very recent case is that of Wight and Wife vs. Baury, 
7 Cushing, 105, where the devise was to the daughter for life, and 
then to her children, their heirs and assigns ; and if she should 
leave no child, then to the testator's grand-children. Judge Shaw, 
in deciding this case, says: "In the actual case, as there were 
children in being, it is a vested remainder. It may be proper to 
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remark, in passing, that if there were no child in being at the 
death of the testator, it would hare been a contingent remainder 
until a child should be born, but would immediately vest on such 
birth." See also 7 East, 521; 12 Engl. Com. Law Reps. 392; 4 
Comstock, 257 ;. 2 Barbour Ch. R. 314 ; 26 Wendell, 229 ; 17 
Serg. & Rawle, 441; 12 Gill. & Johns. 83; 3 Atk. 774, and 
other cases. 

In apparent hostility to all this, however, stands a case in 5 
Day, 517, Morgan vs. Morgan. The devise there was to the 
testator's sons, B, C, D and E, their heirs and assigns forever, 
with a clause, that in case either of his sons should die without 
children, his brothers should have -his part in equal proportion., 
B was married and had issue, a son, who died during the life of B. 
B died and left no children living at the time of his death. It was 
held, that the limitation over was good by way of executory devises 
and that the words " die without children" meant a dying without 
children living at the death of the first devisee. 

The anomaly of this case is explained, when we look not only to 
the decision of the court, but also to the argument ; from which it 
appears, that in this as in the other cases, the question raised and 
decided was, whether or not the executory devise was void for re- 
moteness. That it was not so void, is really the only principle sup- 
ported by the reasoning of the case ; and it does not in the least 
shake our faith in the correcteess of the construction we are com- 
pelled to give to Andrew Ferris' will. 

Against this construction it is urged, in addition to the argu- 
ments already noticed, that the manifest general intent of Andrew 
Ferris was to keep his property in his own family, — to leave it to 
his lineal descendants, in preference to other relatives, but in the 
absence of direct issue to give it to his collateral kindred ; and that, 
if now alive, he would repudiate that construction of his will, the 
effect of which is to give the property to a stranger, whom he, per- 
haps, never saw. This may be so ; but it is fully answered by the 
supposition of another case put by counsel for the plaintiff. Eliza- 
beth might have had a child, which, living to the age of maturity, 
might itself have had issue, and then died before Elizabeth, leaving, 
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not a child, but a grand-child surviving Elizabeth. If the testator's 
intention was, that his property should go to his lineal descendants 
in preference to his collateral heirs, this intention would then surely 
have been defeated by the construction now claimed on behalf of 
the defendants. The truth is, the testator's intention must be 
ascertained by the fair construction of his will, not by conjecture ; 
after all, it is the intent of his written testament which we are to 
seek, not a possible intention of the testator in case he had foreseen 
every imaginable contingency. We cannot attribute to him a shift- 
ing intention varying with the play of unforeseen events. His last 
will and testament is the fixed, irrevocable word of a dying man ; 
we can, in pious regard for his last wishes, concede to it all the 
pliability necessary to accommodate one abiding purpose, but we 
cannot quicken it with the consistent activity of a living mind, and 
its fresh, present, continuing volition. Andrew Ferris, undoubt- 
edly, had a theory of the future, by the light of which his will 
must be read, and, as is usual, that theory was incomplete, because 
it failed to embrace elements which time added to the calculation. 
It is for us, however, not to complete that theory by interpolating 
the data of subsequent experience, but, if, possible, to reproduce 
the testator's faint vision, in order thus to see how the objects and 
events among which he contemplated the course of his property to 
lie will group themselves. The true construction of Andrew Ferris' 
will must be the same now, as it would have been given in 1849, 
before or immediately after the testator's death, when the marriage 
of Elizabeth with Francis A. Parish was only one among many 
other possibilities which have never been realized. 

Our opinion is, that the devises to Elizabeth's children and to 
Andrew Ferris' brothers and sisters are alternative contingent 
remainders, of which the former vested at the birth of Elizabeth's 
child, whereby the latter was defeated. There will accordingly be 
judgment for the plaintiff, quieting his title. 



